
BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS NOV 012004

WISEMAN/PJ’S SHORTSTOP, )
)

Petitioner, )

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY,

)
PCBNo.05-il
(UST Appeal)

Respondent. )

NOTICE

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
Stateof Illinois Center
100 WestRandolphStreet
Suite11-500
Chicago,IL 60601

JohnJ. Kim
AssistantCounsel
SpecialAssistantAttorney General
Division of LegalCounsel
1021 North GrandAvenue, East
P.O. Box 19276
Springfield,IL 62794-9276

PLEASETAKE NOTICE that I havetodayfiled with the office of the Clerk of

the Pollution ControlBoarda Petitionfor ReviewofFinalAgency Leaking

UndergroundStorageTankDecision,acopyof which is herewithserveduponyou.

RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 10th Street,Suite302
P.O. Box 1789
Mt. Vernon,Illinois 62864
Telephone(618)244-1788

By~
urtis W. Marti Attorney for

~Wiseman/P~rtstop, Petitioner

RECE~VED
CLERK’S OFFICE

vs.

STATE OF ILLINOIS
Pollution Control Board

)
)
)
)



RECE~VED
CLERK’S OFFICE

BEFORE THE POLLUTION CONTROL BOARD NOV 111 2004
OF THE STATE OF ILLINOIS STATE OF ILLINOISPollution Control Board

WISEMAN/PJ’SSHORTSTOP, )
)

Petitioner, )
)

vs. ) PCBNo. 05-
) (USTAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

PETITION FOR REVIEW OF FINAL AGENCY
LEAKING UNDERGROUND STORAGE TANK DECISION

NOW COMESthe Petitioner,Wiseman/PJ’sShortstop(“Wiseman”),by oneof

its attorneys,Curtis W. Martin of Shaw& Martin, P.C., and,pursuantto Sections

57.7(c)(4)(D)and40 of theIllinois EnvironmentalProtectionAct (415ILCS

5/57.7(c)(4)(D)and40) and35 Ill. Adm. Code105.400-412,herebyrequeststhat the

Illinois Pollution ControlBoard (“Board”) review the final decisionofthe Illinois

EnvironmentalProtectionAgency (“Agency”) in the abovecause,andin support

thereof,Wisemanrespectfullystatesasfollows:

1. On September29, 2004, theAgencyissueda final decisionto Wiseman,

a copy of which is attachedheretoasExhibit A.

2. The groundsfor thePetition hereinareasfollows:

Wisemansubmittedto theAgency, throughits consultantUnited

ScienceIndustries, Inc., anAmendedHigh Priority CorrectiveAction Plan(“CAP”)

andcorrespondingbudget(“Budget”) datedAugust 18, 2004. The CAP requiresthe

full extentofthe soil and groundwatercontaminationto be definedby meansofthe



collectionof sufficient datato makesuchdetermination.The CAP andBudget

satisfytherequirementsof the Illinois EnvironmentalProtectionAct, 415 ILCS 5/1

et seq.,and theregulationspromulgatedthereunder,in that theywerepreparedand

fully implementedin accordancewith generallyacceptedengineeringpracticesand

their conclusionswereconsistentwith theinformationobtainedwhile implementing

the CAP.

Thecostsassociatedwith eachmaterial,activity andservicenecessaryto

accomplishthe goalsof the CAPwere reasonableandconsistentandwere incurred

in theperformancenecessaryto meettheminimum requirementsof theAct andthe

regulationspromulgatedthereunder.Further, the costsassociatedwith each

material, activity, andservicenecessaryto accomplishthe goalsof the CAP are

similar in generallyacceptedengineeringpracticesandtechnicalprotocolto those

historically submittedto andapprovedby theAgencywhich theAgencynow deems

to be unreasonableandinconsistentwith generallyacceptedengineeringpractices.

More specifically:

By its September29, 2004letter, theAgencymodified theBudget,

relying uponSection57.7(c)(4)and35 Ill. Adm. Code 732.405(c)for such

modification. By the modification, theAgencydid not approve$321.00in additional

investigationcosts,$500.00of additional analysiscosts,$26,060.00in personnel

costs,and $2,770.00in additionalequipmentcosts. TheAgencydid approve

$1,900.00ofthe additionalpersonnelcostsrequested,all of anadditional

$13,136.00in field purchasesandothercostsrequested,andall of anadditional
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$1,233.60in handling chargesrequested.In summary,of the $45,920.60additional

moniesrequestedby Wiseman,theAgencyapprovedonly $15,269.60and

disapproved$30,751.00.

The reasonsprovidedby the Agencyfor not approvingthe additional

$30,751.00of investigationcosts,analysiscosts,personnelcostsandequipment

costswere that suchcostswereinconsistentwith theassociatedtechnicalplan as

amendedby theAgency under35 Iii. Adm. Code732.505(c). TheAgency, however,

hasfailed to provide specificreasonswhy it deemssuchcoststo be inconsistentwith

theassociatedtechnicalplan, or how theyfail to meettheminimum requirements

of 35 Iii. Adm. Code732.403or 404,despiteWiseman’sjustificationssubmittedto

theAgencyby USI letter datedAugust 18, 2004. USI’s letter providesacost

breakdownfor eachof thetasksassociatedwith the correctiveaction.

Essentially,Wisemanunderestimatedthe time andcostsassociated

with thecorrectiveactionphaseandrequestedby theamendedplan andbudget

additionalmoniesto reimbursethecoststo be incurredby Wiseman,particularly

thetime spentby USI in respondingto Agencyrequests.The additionalpersonnel

costsincludethe time associatedwith preparingadditional supporting

documentationfor thejustification ofthe useof chemicaloxidizing compound

(“COC”) on thefloor ofthe excavationat the site,andfor the applicability ofinjected

COC which waspreviouslyapprovedin the CAP. Theadditionalpersonnelcosts

also includepreparationandrevisionofthree(3) amendedbudgetswith separate

justificationsand specialsupportingdocumentationin responseto Agencyrequests.
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Theadditionalpersonneltime further includesfield work for the COCinjection

alongwith obtainingIllinois Departmentof TransportationandAgencypermits.

All of the personneltime wasreasonabletime spentby USI’s environmental

specialistandprofessionalengineer. TheAgencyrequirementsto which Wiseman

respondedwere aboveandbeyondwhat theAgencyhasnormally requestedandthe

multiple responseswereultimatelyextremelytime consuming. The costbreakdown

alsoappearson theform G-1 submittedto the Agency.

Wisemanalsoproposedasphalt.replacementasan engineeredbarrier.

This would requiresomeasphaltremoval,soil excavationand additionalasphalt

placementin light of the soil dataprovidedto theAgencywhich reflects

contaminantsaboveinhalation andTier 1 objectives. The additionalpersonnel

moniesrequestedby Wisemanalsoincludeprojectmanagertasksof groundwater

modelingandcorrectiveactioncompletionreportpreparation.

Finally, theAgency,alsowithout reason,did not approveof $321.00

associatedwith the investigationcosts,$500.00for analyticalcosts,or $2,770.00in

equipmentcostsassociatedwith a geoprobe,groutpump,cargotrailer andutility

vehicle. The equipmentwasto be usedin connectionwith correctiveactionCOC

injection. TheAgency’sfailure to approvetheseandthe othercostsproposedby

Wisemanin theAmendedHigh Priority CorrectiveAction Plan andBudgetis

arbitrary andcapriciousanddoesnot servetheAct’s purposeof protectionof the

environment. TheAgency’sdecisionof September29, 2004 shouldthereforebe

reversed.
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WHEREFORE,Petitioner,Wiseman/PJ’sShortstop,for thereasonsstated

above,requeststhat theBoardreversethe decisionoftheAgencyandrule in favor

of Petitioner’srequestfor approvalofits AmendedHigh Priority CorrectiveAction

PlanandBudgetasbeingreasonable,justifiable, necessary,consistentwith

generallyacceptedengineeringpractices,andeligible for reimbursementfrom the

UST Fundandthat Petitionerrecoverits attorney’sfeesandcostsincurredherein

pursuantto 415 ILCS 5/57.8(1) and35 Iii. Adm. Code732.606(g).

Respectfullysubmitted,

SHAW & MARTIN, P.C.

By/~L~ó~D
/C~i~tisW. Martin, .~I~orneyfor
/ Wiseman/PJ’sShfrtstop,( Petitioner

RobertE. Shaw
ILARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW& MARTIN, P.C.
Attorneys at Law
123 S. 10th Street, Suite 302
P.O. Box 1789
Mt. Vernon,Illinois 62864
Telephone(618)244-1788
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O ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

(021 NORTH GRAND AVENUE EAST, P.O. Box 1 9276, SPRINGFIELD, ILLINOIS 62794-9276, 217-782-3397
JAMES R. THOMPSON CENTER, 100 WEST RANDOLPH, SUITE 11-300, CHiCAGO, IL 60601, 312-814-6026

ROD R. BLAGOJEVICH, GOVERNOR RENEE CIPRIANO, DIRECTOR

217/782-6762 CERTIFIED MAIL

SEP2S2CD~ ?DOE 31S0 0000 1113 649?

PatrickWiseman
RR 3, Box 23 1A
Chrisman,IL 61924

Re: LPC #0450105003-- EdgarCounty
Chrisman’PJ’sShortstop
IL Route 1 & US Highway36
LUST IncidentNo. 990254& 922728
LUST TechnicalFile

DearMr. Wiseman:

TheIllinois EnvironmentalProtectionAgency(Illinois EPA) has reviewedtheHigh Priority
CorrectiveActionPlanBudget(budget)submittedfor theabove-referencedincident. This
budget,datedAugust18,2004,wasreceivedby. theIllinois EPAon August31,2004. Citations
in this letterarefrom the EnvironmentalProtectionAct (Act) and35 Illinois Administrative
Code(35 Iii. Adm. Code).

Thebudgetis modifiedpursuantto Section57.7(c)(4)of theAct and35 Ill. Adin. Code
732.405(c).Basedon the modificationslistedin Section2 ofAttachmentA, theamountslisted
in Section1 ofAttachmentA areapproved.Pleasenotethat thecostsmustbe incurredin
accordancewith theapprovedplan. Be awarethatthe amountofreimbursementmaybe limited
by Sections57.8(e),57.8(g)and57.8(d) of theAct, aswell as35 Ill. Adm. Code732.604,
732.606(s),and732.611.

All futurecorrespondencemustbesubmittedto:

Illinois EnvironmentalProtectionAgency
BureauofLand - #24
LeakingUndergroundStorageTankSection
1021 NorthGrandAvenueEast
PostOffice Box 19276
Springfield, IL 62794-9276

Pleasesubmitall correspondencein duplicateandincludetheRe:blockshownat thebeginning
of this letter.

• . EXHIBIT ~
ROCKFORD —4302 North Main Street, Rockiord, IL 61103 — (815) 987-7760 ~ DES PLAINES —9511 W. Harrison St., Des Plaines, IL 60016—1847) 294-4000

ELGIN —595 South State, Elgin, IL 60123— (847) 608-3131 • PEORIA —5415 N. University St., Peoria, IL 61614— (309) 693-5463
BUREAU OF LAND - PEORIA —7620 N. University St., Peoria, IL 61614— (309) 693-5462 • CHAMPAIGN —2125 South First Street, Champaign, IL 61820— (217) 278-5800

SPRINGFIELD —4500 S. Sixth Street Rd., Springfield, IL 62706— (217) 786-6892 • COLLINSVILLE — 2009 Ma)) Street, Co(linsville, IL 62234— (618) 346-5120
MARION —2309 W. Main St., Suite 116, Marion, IL 62959 — (618) 993-7200

0....-.,



Page2 •

An undergroundstoragetanksystemowneroroperatormayappealthisdecisionto theIllinois
Pollution Control Board. Appealrights areattached.

If you haveanyquestionsorneedfurtherassistance,pleasecontactScottRotheringat2 17-785-
1858.

Sincerely,

Clifford L. Wheeler
Unit Manager • • •

LeakingUndergroundStorageTankSection
Division ofRemediationManagement -

BureauofLand

CLW:SRR\990254 • .

Attachment: AttachmentA

Appeal Rights

C: United Science Industries
Division File •
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• . . AttachmentA

Re:- LPC # 0450105003-- EdgarCounty
ChrismanfPJ’sShortstop

• IL Route1 & US Highway3.6
LUST IncidentNo.,990254& 922
LUST TechnicalFile

Citationsin this,attachmentarefrom theEnvironmentalProtectionAct (Act) •and 35 Illinois
AdministrativeCode(35 Iii. Adm. Code).

SECTION 1 • •

The budgetwaspreviouslyapprovedfor:

$10,373.00 InvestigationCosts
$12,195.00 AnalysisCosts
$89,409.00 ‘ PersonnelCosts
$33,339.50 EquipmentCosts
$80,135.85 Field PurchasesandOtherCost~
$2,183.89 HandlingCharges

Thefollowing amountsareapproved:

$0 • InvestigationCosts
$0 AnalysisCosts

$1,900.00 . PersonnelCosts
‘$0 EquipmentCosts

$13,136.00 Field PurchasesandOtherCosts
$1,233.60 HandlingCharges

Therefore,thetotal cumulativebudgetis approvedfor:

$10,373.00 InvestigationCosts
$12,195.00 AnalysisCosts
$91,309.00 PersonnelCosts
$33,339.50 EquipmentCosts
$93,271.85 FieldPurchasesandOtherCosts
$3,417.49 HandlingCharges



SECTION 2

1. $321.00for anadjustmentin InvestigationCosts. Thesecostsare inconsistent with the
associatedtechnical,plan. Oneof theoverall goalsofthefinancialreviewis to assure
thatcostsassociatedwith materials,activities,andservicesshallbeconsistentwith the
“associatedtechnicalplan(35 Ill. Adm. Code732.505(c)).

2. • $500.00for an adjustmentin AnalysisCosts. Thesecostsareinconsistentwith the
associatedtechnicalplan. Oneofthe overall goalsofthefinancialreviewis to assure.

- thatcostsassociatedwith materials,activities,andservicesshallbe consistentwith the
associñtedtechnicalplan (35 Iii. Adm. Code732.505(c)).

3. $26,060.00for an adjustmentin PersonnelCosts. Thesecostsare inconsistentwith the
• associatedtechnicalplan. Oneoftheoverall goalsofthefinancialreviewis to assure

thatcostsassociatedwith materials,activities,andservicesshall be consistentwith the
associatedtechnicalplan(35 Iii. Adm. Code’732.505(c)).

4. $2,770.00for anadjustmentin EquipmentCosts. Thesecostsareinconsistentwith the
associatedtechnicalplan. Oneoftheoverall goalsofthe financialreviewis to assure
that costsassociatedwith materials,activities,andservicesshallbeconsistentwith the
associatedtechnicalplan(35 Ill. Adm. Code732.505(c)).
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AppealRights

An undergroundstoragetankowneror operatormayappealthis final decisionto the Illinois
Pollution Control Boardpursuantto Sections40.and57.7(c)(4)çD)oftheAct by filing apetition
for ahearingwithin 35 daysafterthedateofissuanceofthefinal decisiori. However,the35-day

• periodmaybeextendedfor aperiodof time not to exceed90 days‘by writtennoticefrom the
owneroroperatorandtheIllinois EPAwithin the initial -35-dayappealperiod. If theowneror
operatorwishesto receivea 90-dayextension,awrittenrequestthat includesa statementofthe
datethefinal decisionwasreceived,alongwith acopyof this decision,mustbe sentto the
Illinois EPA assoonaspossible.

Forinformationregardingthefiling of anappeal,pleasecontact:

• DorothyGunn,Clerk . .

Illinois Pollution ControlBoard ‘

StateofIllinois Center’
100 WestRandolph,Suite11-500 ‘

• Chicago,IL ~0601
312/814-3620

Forinformationregardingthefiling ofanextension,pleasecontact:

‘Illinois EnvironmentalProtectionAgency
Division ofLegal Counsel . ‘

1021North‘GrandAvenueEast
PostOffice Box 19276
Springfield, IL 62794-9276 ‘

217/782-5544
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CERTIFICATE OF SERVICE

I, the undersigned attorney at law, hereby certify that on ~2~4-~-~

2004, I servedtrue andcorrectcopiesofa Petitionfor Reviewof FinalAgency

Leaking UndergroundStorageTankDecision,by placingtrueandcorrectcopiesin

properly sealedand addressedenvelopesandby depositingsaidsealedenvelopesin

a U.S. mail drop box locatedwithin Mt. Vernon,Illinois, with sufficient Certified

Mail postageaffixed thereto,uponthefollowing namedpersons:

DorothyM. Gunn, Clerk JohnJ. Kim
Illinois Pollution ControlBoard AssistantCounsel
StateofIllinois Center SpecialAssistantAttorney General
100 WestRandolphStreet Division of LegalCounsel
Suite11-500 1021 North GrandAvenue,East
Chicago,IL 60601 P.O. Box 19276

Springfield,IL 62794-9276

torney for
Petitioner,Wi~PJ’s Shortstop


